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) 
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) 

) RM- 10709 

I Oak Grove and Trenton, Kentucky 
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(AI locations) 

RECEIVED 

SEP 2 5 2003 

REQUEST To WITHDRAW UNCONTESTED 
COUNTERPROPOSAL 

AND REINSTATE ORlGlNAL PROPOSAL 

Saga Communications of Tuckessec, L L C  (“Saga”), by its attorneys, and pursuant to 

Section I .120(i) of the Commission’s Rules, hereby respectfully requests to withdraw i t s  

uncontested Countcrproposal filed July 28, 2003, in response to the Commission’s Notice of 

Proposed Rule Making (“NPRM”) in this Docket (DA 03-1989, released June 6, 2003).’ That 

NPRM proposed to modify the Table of Allotmenis (47 C F R $73.202 (b)) to change the 

allolment of FM Channel 232A from Springfield, Tennessee, to Oak Grove, Kentucky, wlth a 

coiicurrml rnoditication of the licensc of WJOI-FM, Springfield, Tennessce, to operate on 

Channcl 232A at  Oak Grove, Kentucky. Due to unforeseen circumstances; the adoption o f  

radically resirictive ncw multiple ownership rules (“New Rules’’) and the impending deadline for 

1 Trenton, Kentucky, has been added to the caption 

2 Thc only documenis round in  this docket are Saga’s petition for rule making, the NPRM, and 
Sap’s  Commenls and Counterproposal Saga’s counsel has received no opposition pleadings in  
[hi\ case 



the fi l ing 0 1  comments and counterproposals i n  this docket, Saga found i t  necessary to 

counlerpropose the reallotmcni of Channcl 232A from Springfield, Tennessee, IO Trenton, 

Kentucky, insread of Oak Grove Kcntucky, as onginally proposed. In light of action by the U S 

Court o f  Appcals for the Third Circuit3, that stayed the effective date of the New Rules, Saga 

i-equcsts the i'einstatcmcnt of iis original proposal i'or Oak G ~ v e . ~  In support whereof, the 

lhllowing i s  shown 

i I n  Arbitron Radio 
Market: 
W J MR(AM) 
W C VQ(FM) 

Background 
And 

Basis for Extraordinary Request 
- 

1. Saga realiLes that this I& a most extraordinary request; however, unforeseen 

circumstaices have forced Saga io take this aciion WJOI-FM, Channel 232A. Springfield, 

Tcnncsscc, i s  licensed to Saga. In its Pelition for Rule Making, Saga requested the Cornmission 

lo delerc Channel 232A from Springfield and to reallot i t  to Oak Grove, Kentucky, with a 

Fort Campbell, KY 61260 
Fort Campbell, KY 61253 

concurrent modificarion of the license of WJOI-FM to operate on Channel 232A at Oak Grove. 

This change i s  permissible under Seciion 1.420(1) of rhe Rules, which authorizes the Commission 

10 modify thc liccnsc or pcrinit o f  an FM station to specify a new community o f  license where the 

amended 3lloiment would be mutually exclusive with the licensee's present allotment In 

;iddition to WJOT-FM, Saga is licensee of the following stations 

Call Sign I Location I Facility Identifier 

3 Pro/iicfhru.s Radio Projeci v. FCC, No. 03-3388 (3d Circuit, Sept. 3, 2003) 

4 Saga i s  t i l ing simultaneously a Molion for Leave to Accept this pleading 
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W ZZP(FM) 
WVVR(FM) 
WJQI(AM) 
Not i n  Arbiti.on Radio 

Hop kinsvi I le, KY 83979 
Hopkinsville, KY 73970 

~~ Clarksville, TN 65202 
~ 

2.  In the Telecommunications Act of 1996, Congress directed the Commission to revisc 

Ihc limils on the number ot commercial radio stations in a service (AM or FM) that a party may 

ou’n i n  a local mal-kct The Commission ci.eated four tiers limiting the magnitude of permissible 

Alation ownership govcrned by the number of stations in thc relevant radio market. As a result, 

Section 73.3555(a)(2) of the Rulcs provides that in a radio market with more than 45 commercial 

radio slations (the top tier), a party may own, operate or control up to 8 commercial radio 

stations, not more than 5 of which ai-e in rhc same service (AM or FM) In a radio market with 

1 1  or fewer commercial radio stations (thc lowest tier), a patty may own, operate or control up to 

5 commercial radio stations, not morc than 3 of which are in the same service, except that a patty 

may not own, operare or control more than  SO perccnt of the stations in such a market. The 

Technical Statement altached to Saga’s Counteiproposal as Attachment A showed that under the 

existing multiple ownership rules, there are 68 commercia1 radio stations in the relevant radio 

rnai kct. Using the existing “contour-ovcrlap” method, Saga could own Stations WJMR(AM), 

WCVQ(FM), WZZP(FM), WVVR(FM), WJQI(AM) and WJOI-FM even though there would be 

common city-grade contour overlap offour FM stations. In fact, Saga could own up Lo 8 

commercial radio stations, wilh 5 in one scrvice (AM or FM) because the stations would be 

loc;lted i n  a radio market with more than  45 commercial stations However, on July 2, 2003, the 

Commission adopted revised multiplc ownership rules i n  2002 Biefzmal Revlew - Revlew of rhe 

Market. 



C‘tiiiZiui,~SiOrI’.Y Broczdcusr Ow11~rship Rule P I  t r l ,  FCC 03-127 (“New Rules”). Under the New 

Rules, which depend on an analysis of Arbitron Radio markets to define the relevant radlo 

market. thcre are only twelve (12) stations in the Clarksville TN-KY Arbitron Metro. Therefore, 

using the definition set out in the New Rules, the relevant radio market would drop from a 

“top-tier” market with greater than 45 stations to a “first-tier” market with 14 or fewer 

stations, where one owner may have no more than five stations, three of which can be in 

one service (AM or FM). 

3 Since Oak Grove, Kcntucky, is within Christian County, Kentucky, i f  the New Rules 

went inlo effect unmodif~ed from lheir uincnt form, Saga could not own WJOI-FM i f  it  were 

licensed to that community. However, in  its Counterproposal, Saga showed that if WJOI-FM 

wcrc liccnsed to Trenwn, Kentucky, which is located in  Todd County, outside the Arbitron 

Mctro, the combination would comply with the New Rules. Thcrefore, on July 28, 2003, Saga 

was forced 10 reluctantly file a counterproposal 10 allot Channel 232A to Trenton. No opposing 

or other commenls were filed i n  this docket, so Saga’s proposal IS unopposed In its 

Counterproposal, Saga stated at footnote 7, that i f  future events should permit the ownership by 

Saga of WJOI-FM as an Oak Grove station, Saga reserved the right to seek, at the appropnate 

tinic, authonty from the Commission to serve Oak Grove. That  time has now come 

Chanced Circumstances 
Now Permit Saga to Own WJOI-FM as an O a k  Grove, KY, Station 

4. In Proir7etlteus Rndro Projecr v. FCC, supnt ,  the Third Circuit Court of Appeals 

granted a momn foi stay of the effective date of the New Rules. By Pirhlic Notice, DA 03-2867, 

relcased Scptember IO, 2003, the Commission reinstated the use of former Forms 301, 314, and 

3 IS whlch requirc a showing of compliance with the existing multiple ownership rules, effective 

4 



upon publication 01' the Public Nolice i n  the Federal Regisrer That publication has now taken 

place, and Ihe Commission is accepting applications filed on the old forms (See Public Notice, 

DA 03.2903, released September 17, 2003) As the former rules permit Saga to own WJOI-FM 

3s an Oak Grove, K Y ,  station (68 commercial radio stations in t he  radio market), Saga requests 

tlic Commission t n  reinstate i t s  previous request to allot Channel 232A to Oak Grove, KY. Saga 

rcadopts and incorporates by reference hcrcin the showings made i n  its Petition for Rule Making 

as to community status and independence of Oak Grove from the Clarksville TN-KY Urbanized 

Area. 

5 Two factors must be demonstrated in order to change a station's city of license i n  a 

rule making proceeding. ( I )  the channel changes must be mutually exclusive, and (2) the rule 

making must not deprive a community of an existing service representing its only local 

iimsmission servicc The Commission has stated that in making the determination of whether to 

amend ihe Table of Assignmcnts i t  would "take into account the totality of the service 

improvements resulung from a proposed change in  community of license in determining whether 

an allormcnt proposal should be approved " B M u d i f i c a r i o n  o f F M  arid TVAulhorizalzoiis 

(Nciu Co/iiriizuiiry oj License), 4 FCC Rcd 4870 [66 RR 2d 877) (1989). Saga's proposal is 

consistent with the rules and Commission policies; i.e , the channel changes are mutually 

exclusive, and as shown rrifru, thc rule making will not deprive Spnngfield of 11s only local 

transmission service The proposal will result i n  bnnging a first local service to Oak Grove, 

Kentucky. Due to the extraordinary sequence of events described herein, Saga now withdraws 

its expression of intcrcst for Trenton, 2nd rcstates that if the Commission allots Channel 232A to 

5 



Oak Grove, Saga wi l l  timely ri le an application f0i.a minor change construction permit to operate 

WJOI-FM at Oak Grove, and upon grant, will promptly construct and operate the facilities. 

6 I n  detctmining which proposal wi l l  better serve the public interest, the Commission i s  

guided by the allotment pnorities sct forth in Revi.rzon ufFMAssignment Pulioes and 

Procrr/nrc,h. 90 FCC 2d 88 (1982) The FM allotment prionties are: ( I )  f i rst full-time aural 

scrvice, (2) second full-time aurill service; (3) f i rst local service; and (4) other public inerest 

niattei's [Co-cqual w i g h t  i s  given to priorities (2) and ( 3 ) . ]  Under pnority three, first local 

service. Oak Grove warrants a prefcrence over retaining WJOI-FM as a third local service to 

Spi-incJ'ield Retaining WJOI-FM at Springfield would not trigger pnonty three because 

Springficld already has three stations As set out in Revision o f F M  Assignment Policies und 

Pi-ocedures, ,supru, first local service to Oak Grove i s  greatly preferred to retaining three local 

services to Springfield Thus, there would a preferential arrangement o f  allotments resulting from 

the allotment of Channel 232A 10 Oak Grove. 

Conclusion 

7. Saga requests the Commission to allot Channel 232A to Oak Grove, Kentucky, and 

modify the license o f  WJOI-FM to operatc on FM Channel 232A at Oak Grove. I f  the 

Commission so modifies the license of WJOI-FM, Saga wi l l  timely file an application for minor 

changc construction permit to operate WJOI-FM at Oak Grove, and upon grant thereof, Saga will 

construct the new facilities and operate WJOI-FM at Oak Grove, Kentucky. 
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WHEREFORE, Saga respectfully requests the Commission to amend Section 73.202(b) 

of Ihe Commission's Rules. :is fol lows 

Present Proposed 

Springfield 
Tennessee 

5 2 3 2 A  .... . _. 

Kentucky 

Oak Grove NONE 2 3 2 A  

Kespcctfully submitted, 

SAGA COMMUNICATIONS OF 

Gary S Smithwick 
Its Allorney 

SMITHWICK & BELENDIUK, P.C. 
SO28 Wisconsin Avenue, N.W. 
Suite 301 
Washington, D C 20016 
(202) 363-40.50 

Sepiember 25, 2003 

W J Q Y ( A M )  and WSGI(AM) are to remain licensed IO Springfield. 
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CEHTIFICA‘I’E OF SERVlCE 

I, Sherry L Schunemann, il secretary in the law office of Smithwick & Belendiuk, 

P C , do hereby ccrtify that il copy of the foregoing “Request to Withdraw Uncontested 

CounLerproposal and Rcinstale Onginal Proposal”, was hand delivcred this 25Ih day of 

Septemher, 2003 to the tollowing 

Rolanda F Smith 
Federal Communications Commission 
The PoiwIs 
445 1 2 ‘ ~  Street, s W. 
Washington, D C 20554 


